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Abstract

Defining the age of marriage has been a controversial issue in Sri Lanka because of the feminist’s
lobby. However, Islam explicitly establishes maturity as the dividing line to define the majority
and minority while the man-made laws worldwide consider diverse ages according to the
traditional, cultural, ethnic, and geographical diversity. Thus, this study aims to analyse the
discourses on defining the age of marriage in the MMDA (Muslim Marriage and Divorce Act) in
the Islamic perspective. Subsequently, it explores the opinions of the classical and modern jurists
and the discourses between the All-Ceylon Jamiyyathul Ulama and the women activists in Sri
Lanka based on qualitative research methodology collecting data from library research.
Consequently, this study endeavours to enlighten the Islamic perspective on defining the age of
marriage to bridge gap between the jurists and the feminists.
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Introduction

Defining the minimum age of a Muslim girl for marriage has been debated in most countries,
especially in Sri Lanka. Nonetheless, the Qur’an (al-Nisa’:6) defines puberty (bulugh) as the
dividing line between the minor and the adult boys and girls. Hence, all schools of law and sects
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do not fix the minimum age for marriage. Consequently, the MMDA in Sri Lanka determines the
age of marriage. However, the Act prohibits the registration of any marriage contracted by a
Muslim girl who has not attained 12 years old. Unless the Qadr for the area which the girl resides
has the power, after such inquiring as he may deem necessary, to authorise the registration of the
marriage ‘the provision does not prohibit the solemnisation of such a marriage without the Qadi
authority, and section 16 expressly enacts that non-registration will not render a marriage void
which is otherwise valid according to MMDA (Marsoof, 2001).

Therefore, criticising the MMDA for allowing child marriage, the reform proponents
emphasise to criminalise child marriage applying the criminal law to every citizen of Sri Lanka
regardless of their religious beliefs as mentioned in the general law ordinance act No: 19 of 1907,
as amended by Act No:18 of 1995, the legal age of marriage is 18 for either party. Parties under
18 cannot marry even with the consent of parents or guardians. Also, having sexual intercourse
with a girl under 16 is considered ‘rape’ under subsection 363 of the penal code, even though it
was with her consent (Savitri, 2000, 18).

Consistently, the women activists argue that the silent approval of the loophole of the
MMDA provides morally dishonest persons to violate the law. Consequently, the percentage of
child marriages has been upward as the registrar’ statistics generally depict the number of
registered marriages involving Muslim girls aged between 12 and 18 years was 1618 in 2014, 1717
in 2015 1777 in 2016. However, these official figures may be misleading according to the reports
of abuse of the provision of the MMDA. There is a widespread practice of registering marriages
when they involve child brides, and even in cases such marriages were registered, this was done
by falsifying the brides’ age (Marsoof, 2017, 97)3.

Marsoof (2001, 19)! expresses that:

“The term child marriage could connote to different types of marriages. First, the
marriage of a child who has not attained puberty contracted by the marriage
guardian (Walr) with or without the child’s consent. Second, the marriage of a child
who has attained puberty contracted by the child (with or without the approval of
the Wali) or by the Walr (with or without the consent of the child)”.

Likewise, A survey published in 2013 reveals that most child marriages break down within
a short period, and the sexual relations in teen ages cause a detrimental effect on the young brides’
minds and bodies. Quoting such findings, the reform proponents claim to fix the age of 18
considering the age reform of the Muslim countries such as Tunisia, Egypt, and Irag (Hasanah,
2015, 21)*4,

Hence, it is noteworthy to analyse the opinions of the jurists in this regard as follow:
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VIEWS OF THE JURISTS ON THE AGE OF MARRIAGE AND CHILD MARRIAGE

Nonetheless, the jurists hold differing opinions on defining maturity whether it is defined by
natural signs or age as elucidated below:

A. Maturity Defined by Natural Signs

The four Sunni schools emphasise that the natural signs will define maturity. Some signs will be
familiar, such as physical change and pubic and armpit hair growth. However, some signs will be
exclusive such as ejaculating semen while awake or sleeping for boys and the beginning of the
menstrual cycle for girls (Al-Jaziri, 2003)°.

Simultaneously, Dawtid al-ZahirT argues that ‘no one can attain maturity without puberty even
though he reached forty years old (Abdul Mu’min, 2008, 10)8. Likewise, Ibn Qudamah (1992,
345)7 elaborates that attaining puberty is crystal clear evidence of maturity.

B. Maturity Defined by Age

Nonetheless, in the absence of natural signs, the jurists advise considering the age of bultigh. The
jurists of Shafi‘T, Hanbali schools, Ab Yisuf and Muhammad ibn zasan from Hanafi school state

that ‘the age of buliigh for male and female children is fifteen’ (al- Kasani, 2003, 172)8 citing the
Hadith narrated by “Abdullah bin “Umar:

“The Messenger of Allah (PBUH) inspected me on the battlefield on the Day of
Uhud, and | was fourteen years old. He did not allow me (to take part in the fight).
He inspected me on the Day of Khandag, and | was fifteen years old, and he
permitted me (to fight), Nafi’ said: I came to ‘Umar bin ‘Abd al-‘Aziz who was then
Caliph and narrated this tradition to him. He said: Surely, this is the demarcation
between a minor and a major. So, he wrote to his governors that they should pay
subsistence allowance to fifteen years old but should treat those of lesser age among
children (Muslim, Hadith No:1868).

Nevertheless, Abti Hanifah, al-Zamakhzari, Malik and some others suggest the age of
buliigh as eighteen years old for a young boy and seventeen years old for a young girl. They
elaborate that the buliigh means maturity and perfection, but both would be materialised only in
these ages (Abt Zahrah, 1994, 48)°. Hence, elucidating the Quranic verse, “And come not near to
the orphan’s property, except to improve it, until he (or she) attains the age of full strength” (al-
An‘am:152), Ibn “Abbas suggests ‘Buliigh al-Ashaddu’ means attaining eighteen years old.

Nonetheless, when it comes to defining the age of marriage, there are three views among
the classical jurists and the modern jurists. The first group of jurists allows child marriage even
before maturity, whereas the second group refutes it before maturity. However, the third group

MJSSH 2022; 6(2) page | 63




MJSSH Online: Volume 6- Issue 2 (April, 2022), Pages 61 — 69 e-1SSN: 2590-3691

allows the marriage of female children before puberty while they do not allow the marriage of
male children before puberty.

C. Supports for Child Marriage

The jurists of Hanafi, Maliki, Shafi‘T and Hanbali schools allow the child marriage drawing on the
following evidence from Qur’an, Sunnah, Athar and Ijma (al-Nidaf, M. M., & al-Kurdi, R. “Ali,
2015)*°, Most jurists assume that this Quranic verse is excellent evidence for child marriage as the
Prophet’s companions absorbed it from this Qur’anic verse:

“And those of your women as have passed the age of monthly courses, for them the
‘iddah (prescribed period), if you have doubt (about their periods), is three months;
and for those who have no courses [(i.e. they are still immature) their ‘iddah
(prescribed period) is three months likewise, except in case of death”( al-Talaq:04).

Furthermore, the jurists elaborate that the Qur’anic verse:

“And if you fear that you shall not be able to deal justly with the orphan-girls then
marry (other) women of your choice, two or three, or four; but if you fear that you
shall not be able to deal justly (with them), then only one or (the slaves) that your
right hands possess. That is nearer to prevent you from doing injustice” (al-
Nisa’:03) recognises the marriage of orphans.

Indeed, an orphan is a child whose father is dead. In Shari ah, the word ‘Yatama’ denotes
the orphan girls who did not attain puberty, as it was narrated by ‘Alt (R.A); ‘I memorised (a
tradition) from the Messenger of Allah (PBUH): There is no orphanhood after puberty’ (Abi
Dawud, Hadith No:2873). Hence, Ibn Hajar states that this verse allows the marriage of orphans
before puberty (Ibn Hajar al-‘Asqalani, 1995, 24).

Likewise, there is ample evidence in the life of Prophet (PBUH) and his companions, as
A ‘ishah (R.A) reported: “Allah’s Apostle (PBUH) married me when I was six years old, and I was
admitted to his house when | was nine years old (Muslim, Hadith No:1422).

The opponents argue that this is a unique privilege provided exclusively to the Prophet
(PBUH), such as the polygamous marriages to more than wives (lbn Hazm al-Zahiri, 459).
However, the proponents respond to them that ‘there is no evidence to prove this privilege’s
speciality only to the Prophet (PBUH). Moreover, if this was an exclusive privilege only for the
Prophet (PBUH), the Sahaba did not trespass the rule (al-Nidaf, & al-Kurdi, 2015)*. Nonetheless,
there were numerous child marriages in Islamic history. The Prophet (PBUH) married off the
daughter of Hamzah (R.A.) to Salma bin Abi Salamah (R.A.) when they both were children (Sunan
Bayhaqi, Hadith No:13697). Similarly, ‘Ali (R.A.) married off his daughter to ‘Umar (R.A.) when
she was a child (Ibn Qudamah, 1992, 487)".
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Ibn Qudamah (1992, 487) says: the jurists showed their consensus on child marriage. If a
female child were married off to an efficient bridegroom, it would be permissible without dissents.
Likewise, Ibn al-Munthir also states that there is consensus on the permission granted for marriage
for female and male children (Ibnul Mundhir al- Naysabiiri, 1999, 103)*3,

D. Oppositions of Child Marriage

Nonetheless, some jurists such as Ibn Shubrumah, Abt Bakr al-Asammu, ‘Uthman and Ibn
al-Batti oppose child marriage (Nawahidah and al-Mu’mini, 2010, 94)* quoting the Qur anic
verse: “And try orphans (as regards their intelligence) until they reach the age of marriage” (al-
Nisa’:06). Al-Sarkhasi says, “this verse insists the attainment of puberty as an obvious sign for the
end of childhood. Hence, if child marriage is permissible, there would be no value for this verse
(al-SarkhasT, 224)™.

Besides, they cite the Hadith:

“A matron should not be given in marriage except after consulting her, and a virgin
should not be given in marriage except after her permission.” The people asked, “O
Allah’s Messenger (PBUH)! How can we know her permission?” He said, “Her
silence (indicates her permission)” (al-Bukhari, Hadith No:5136).

This Hadith indicates that the marriage will not be arranged without the permission of the
virgin and widow. ZarkasT says: when it comes to getting permission, it is impossible to get it from
a child, whether by expression or silence. So, child marriage is not permissible (al- Zarkashi, 2002,
342)16,

Citing a Hadith, “O young people! Whoever among you is able to marry should marry”
(al-Bukhari, Hadith No:5065). This Hadith directs only to youths, not to children, as well as this
Hadith stipulates the physical and fiscal capacity which could not be anticipated from children
(Saha, 2010, 16)7.

Moreover, they argue that the Hadith “the woman is accountable to her husband’s house
and children” explicitly elucidate the responsibilities and duties such as house management, caring
for children, advising, and assisting her husband (lbn Hajar al- ‘Asqalani, 1995, 06)!!. However,
such responsibilities will not be affordable for children.

Besides, Nazir Ullah, Nadia and Idrees (2010, 68)® argue that the majority of Muslim
scholars support child marriage considering the marriage of the Prophet (PBUH) with Ayishah
(R.A.) at her very young age. However, her age during her marriage is still controversial and
debatable among Muslim scholars. Some of them view that her marriage was consummated with
the Prophet (PBUH) at the age of nine years while others estimate that it was fifteen years old.
Particularly, they emphasize that it can be calculated that the Prophet consummated (PBUH) with
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Ayishah (R.A.) at her 19 years old according to the historical evidence of Ibn Kathir in al-bidayah
wa al-nihayah.

However, the proponents for child marriage argue that it is intended to fulfil the social
interests and social security, citing the commands of Prophet (PBUH) to ‘Ali (R.A.), “O Ali! Three
are not to be delayed: Salat when it is due, the funeral when it is presented, and (marriage) for the
single woman when someone compatible is found” (Tirmidh1:1075). Hence, defining the age and
waiting for attaining puberty would be a dissent opinion to the Prophetic advice. So, when an
eligible spouse is found, the marriage should be arranged regardless of puberty and age (al-Nidaf,
& al-Kurdi, 2015, 09)°,

Hence, considering the above arguments, it is suggested to decide the age of marriage based
on the physical, fiscal, familial, and societal conditions of a bride.

In contrast, the women activists in Sri Lanka raise the voice to curb child marriage entirely
and confine the marriage’s minimum age as eighteen. Consequently, the demand leads to the
deadlock between the jurists and the feminists in Sri Lanka.

DISCOURSE ON FIXING THE LEGAL AGE OF MARRIAGE IN SRI LANKA

The women activists criticise that MMDA does not delineate a minimum age for marriage. It
allows the marriage of the child under the age of 12 years with the Qadr's permission, as section
23 of the MMDA describes that: “a marriage contracted by a Muslim girl who has not attained the
age of twelve years shall not be registered under this Act, unless the Qadr for the area in which the
girl resides has, after such inquiry as it may deem necessary, authorised the registration of the
marriage” (Ministry of justice). Hence, the MWRAF alleges that “the minimum age of marriage
for Sri Lankan Muslims is zero according to Section 23 of the Act” (BISTHAN, 2017 ,02)*°.

Besides, the women activists concern that because of the unlimited permission of MMDA,
“nearly 6% of the Muslim female children aged between 12-17 years were either married,
widowed, divorced, or separated” (BISTHAN, 2017 ,03)'° which is contrary to the Sri Lankan
common law and the U.N. conventions as it establishes that: “a child means every human being
below the age of eighteen years unless under the applicable to the child majority is attained earlier”
(Article 1 of the U.N. Convention on the Rights of the Child).

Furthermore, the women activists reveal that:

“The records on Muslim marriage registration in Kattankudy indicates that in 2015,
22% of registered marriages were with the bride below 18 years old. According to
the Qadr for Colombo east, that was a considerable increase from 2014 when the
figure was 14%. There are also many instances of early marriages happening in
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areas like Mattakkuliya and Maradana. The Qadr for the minority Muslim
community in Colombo also mentioned that girls mostly get married between 15
and 17. Because according to him, the value of the girl decreases after she is 17”
(Hyshyama and Hasanah, 2016, 08).

Moreover, the MWRAF argues that even though the Qur’anic verse defines that the age of
marriage is bultigh al-Nikah which means attaining puberty, the same verse constitutes the sound
judgment attained at the age of discretion (rushd) explicitly delineates the age of majority (Faizun,
Zackariya, and Kodikara Chulani, 2014)*,

Therefore, the women activists lobby to fix the age of marriage at 18 years old and to
incorporate section 363 (e) of the penal code, which establishes that:
“A man is said to commit “rape” who has sexual intercourse with a woman (e) with or without her
consent when she is under sixteen years old unless the woman is his wife who is over twelve years
of age and is not judicially separated from the men” (The Penal Code Act No: 22 of 1995, Section
363 (e).

Nonetheless, since the penal code recognises copulation with a person's wife below the age
of sixteen but above the age of twelve, ACJU advocates fixing the age of marriage for males at 18
years and females at 16 years. Because ACJU (2017, 55)% argues that the empirical research
conducted by sociologists such as Bandula Padmakumara and Lakshman Dissanayake Confirms
the gradual rise of pre-marital sex among teenagers. Hence, to protect the youngsters from the sins
of having illegal affairs out of wedlock, the marriage should be contracted when the appropriate
spouses are found even in the teenage.

However, ACJU (2017, 53)%? argues that some vulnerable teenage girls necessitate
marriage for their safeguard, such as:

1. “A mother who is a widow is unable or facing difficulty in fulfilling the livelihood of her
and the children under her guardianship, or if she is feared that her daughter is not safe
without a proper male protection”.

2. “A person who finds his daughter becoming corrupt in her conduct and behaviour and if
she is not given in marriage her situation might become worse. At the same time, a suitable
bridegroom also is ready to marry her. Nevertheless, if the age of marriage becomes a
barrier and Qadr's approval becomes tough for a girl whose age is just above twelve years,
he will see his daughter being corrupted in front of his own eyes. He will not have any
other alternative for this scenario”.

3. “When a person who is hopeless of life due to his weak health, wish to contract the marriage
for his daughter”.

4. “When a suitable partner is found, and the parents fear that they do not find someone
similar in the future”.
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Hence, it is evident that the MWRAF advocates fixing the age of marriage at 18 years old
without any exception to ensure the rights of teenage girls for education, while the ACJU (2017,
55)?2 concerns over the psychological and sexual behaviors of the teenage girls from the Islamic
perspective. Because the numbers of illegal sex and pre-marital pregnancies are higher than the
legal teenage marriages in Sri Lanka regardless of races.

Meanwhile, since the bridegrooms prefer the youngest brides, the girls’ value decreases

when their ages increase. Therefore, the parents who have daughters endeavor to contract their
daughters’ marriages as early as possible (ACJU, 2017)%.
Nevertheless, teenage or child marriages are becoming rare among Sri Lanka Muslims due to
social change and educational reform. Therefore, the ACJU (2017)? responds that it is now ready
to accept the restriction of marriageable age to 18 years old, but with the afore-mentioned
conditional exceptions that allow the vulnerable teenage girls to protect themselves from illegal
sex and violators.

When both parties’ arguments are compared, the standpoint of the ACJU is more
appropriate to the Sri Lankan context. Otherwise, the numbers of illegal affairs will rise as it is
high among the teenagers of non-Muslims in Sri Lanka. Simultaneously, when the Shart ‘ah
position is analysed, it can be understood that even though the Shari ‘ah does not delineate any
age, it describes the physical and mental maturity for the marital life as bulugh al-nikah. Hence,
when the bride and bridegroom attain the bulugh al-nikah, they are allowed for the marriage by
the Shari ‘ah which any other act cannot nullify.

Conclusion

The women activists allege that “there is no minimum age of marriage for Sri Lankan Muslims
since the MMDA allows a girl under 12 years old for marriage with the endorsement of the Qadi.
Therefore, they demand to fix the age at 18 years old for bride and bridegroom and to punish if
they violate the rule”.

Nonetheless, even though the ACJU does not agree to fix the age at 18 years old, they stress
giving excellent excuses for the girls who are in exigencies for the marriage due to their poverty
or insecurity when they are below 18 years old.

Meanwhile, the views of the jurists reveal that the Shariah neither fix the age of marriage
and nor impose any punishment for those who are below 18 years old. Therefore, the demand of
women activists to punish the couples who marry under 18 years old is not an Islamic tradition.
Hence, it was found that the opinion of the ACJU will be rational and supportive for the vulnerable
parents who are in need to contract the marriage of their daughters below 18 years old for
acceptable justifications, if the 18 years old would be promulgated as the mandatory and minimum
age for the marriage.
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